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There are two principal issues.  First, whether or not a prop?sed use

notwithstanding its lesser intensity than the potential use that is permitted as of right is
appropriate for the site.  Second, whether or not amending the Zoning By-law•
• jeopardizes both the intent and the integrity of the By-law. Several sub- issues and

parallel issues stern from the principal ones.

In the light of the length of the decision, the sequence of reasoning is sketched
here •:to facilitate the journey, as a guide to the destination. A capsule description of the

property is followed by a delineation of the proposal and key elements of the
Amendments that are being requested. A number of preliminary matters are outlined to

give a glimpse of the undercurrents. The witnesses are identifiedto indicate the people
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encompasses five major themes. First, issues such as the inability to reach a mutually

satisfactory agreement, the need for the Women's Emergency Shelter, the park: use

expectation, and the limitations of the planning process are analysed. Second, one of

the principal issues, namely, the compatibility of the proposal with existing development
- both built and natural is analysed. Under this rubric seven sub-issues are examined.

Third, the other principal issue, namely, whether or not amending the Zoning By-law

injures both the intent and the integrity of the By-law is analysed. Fourth, the policy
framework for the proposal is analysed. Fifth, the concept of sustainable development

as it applies to the proposal is analysed. Finally, the disposition is delineated.

Matters Before The Board

The subject parcel of land is located on the north sideof King Street West, east

of Pearl Street North, and west of Ray Street North in the Strathcona Neighbourhood
and is municipally known as 398 King Street West. The parcel has a frontage of
approximately 103 m. along King Street West, a depth of approximately 138 m. on Ray
Street North, and a depth of approximately 117 m. on Pearl Street North, with an area of
approximately 1.34 ha. Currently it is a vacant parce! of land owned' by the separate
School Board 'and the applicant, Good Shepherd Non-profit Homes Inc., has a

conditional agreement on sale and purchase.

The proposal (Exhibit 7, shown on page 48) consists of redeveloping the land in
phases to contain four buildings when the site is fully developed.

The first phase consists of a three-storey Women's Emergency Shelter"fronting

onto Pearl Street North to accommodatesixty (60) beds for two programs in one

building with some shared spaces.

Although the phasing on the other three buildings is unknown at present the
composition is known. Two mixed use buildings front onto King Street West and
contain two storeys of commercial uses and residential apartment dwellings With the
entire west building being eight storeys high while the east building is eight storeys high
in the front half in Block "2" with the rear half in Block "4" being four storeys high. The
west building will contain seventy-two (72) dwellings and the east building Will contain
sixty (60) dwellings for a total of one hundred and thirty-two (132) apartments in the two
buildings facing King Street West. The two mixed use buildings have a two-storey wrap
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around podium on frontages facing the streets, namely, King Street West in the south,

Pearl Street North in the west, and Ray Street North in the east in addition to the sides
facing the parkette between the two buildings.

• The fourth building fronting onto Ray Street North is a three-storey apartment

building containing twenty-four (24) apartments. In all when the site is fully developed it
will contain one hundred and fifty-six (156) apartments and will be offered at market
rents.

In order to execute the entire proposal the applicant needs site specific
amendments to the Official Plan and the Zoning By-law of the City. The Council of the
City approved the two amendments. Mr. Thachuk, who Owns a property On Pearl Street
North, across the street from the subject parcel and rents out the dwellings and lives

approximately "one and a half miles from here to the west" has appealed the decision of

the Council on behalf of residents in the relevant neighbourhood, namely, Strathcona

Community.

The Official Plan Amendment is to create a Special Policy Area to permit limited
commercial uses on the first and second storeys of the two mixed use buildings that•

front onto King Street West in the south part of the subject parcel.

The Zoning By-law Amendment is not only site specific but also "project specific"

(in the memorable words of the planner for the applicant) to ensure that the proposal is
executed as proposed in the site plan. Evidence was adduced to demonstrate how

even minor changes to the proposed Amendment would require the invocation of the

planning process. Currently, the subject parcel has two zones. The Southern third
(Blocks "1" and "2") fronting onto King is zoned "H" that permits Community Shopping
and Commercial, etc. with a building height of eight storeys. The northern two-thirds
(Blocks "3", "4", "5", and "6") is zoned "D" (Urban Protected Residential) that permits

One and Two Family Dwellings, etc. with a building height of three storeys. The present
By-law requires a minimum radial separation distance of 300 m. between residential

care facilities.

Being project specific, the By-law amendment is a• complicated document with• a

number of elements set forth in great detail in Attachment 1. The subject parcel is
divided into six (6) blocks and the main elements of the Amendment are as follows:

i.
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Modifications to the established "H" (Community and Commercial, etc.) District is sought
in Blocks "1" and "2". A change in zoning from "D" (Urban Protected Residential - One

and Two Family, etc.) District to "H" (Community Shopping and Commercial, etc.)
District is sought in Blocks "3" and "4". A change in zoning from "D" (Urban Protected

Residential - One and Two Family, etc.) District to "DE" (Low Density Multiple
Dwellings) District is sought in Blocks "5" and "6". The proposed Amendment requires a

minimum radial separation distance Of 120 m. between residential care facilities.

The Master Site• Plan exhibit 7, p. 48 under the Planning Act is not before the
• Board. The Master Site Plan •however, constituted an integral part of evidence by •all the•

witnesses. The Board, therefore, shall use the expression site plan throughout the
decision for ease of understanding.

The Backdrop

• At the commencement of the hearing, the appellantl Mrÿ Thachuk, stated that he

was representing the views of Strathcona Community, a group of people in the relevant
neighbourhood and that the group Was not an •incorporated body.    '

At the commencement of the hearing, a tenant who lives on a property that abuts
the northeast corner of the •subject parcel of land, Mr. Volterman, sought party status.•

With the consent of the other three parties, he was granted party status.ÿ

At the commencement of the hearing, the appellant, the counsel for the City and•

the counsel for the applicant stated that they would like to seethe hearing completed in
an expeditious manner. The two legal counsel also pointed out that there was a good

deal of urgency in not only completing the hearing but also in receiving a decision
quickly. The counsel also urged the Board to render an oral decision following the

hearing with reasoningto follow.

The Board made it clear to the legal counsel that they ought not to presume any
outcome merely because one component of the project, namely, the Emergency Shelter

for Women, had a funding deadline. Both counsel stated that they did not necessarily
expect an outcome favourable to them but only that a decision be rendered. •
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• The Board stated that it had read the numerous documents in the three volumes

of the joint document book (Exhibits 2 A, B, and C) filed by the City and the applicant
and that given the complexity of the matter the Board would not render an oral decision,
but would consider an expeditious decision. • The Board took time to clarify that the

decision would issue When it would and that the counsel ought not expect a decision by
any particular date.

After opening statements by the parties, it became clear that the hearing could
not be completed in the allotted time of four days. The parties stated that they would be
able and willing to take extra time each day and come back for extra days. In all, the

hearing took six very long weekdays and one short Saturday for arguments. At the end

of the hearing, the Board thanked the four parties and the fair number of people present
throughout the hearing for their cooperation in completing the hearingin an expeditious

manner and would like to do the same now.

Notwithstanding the extended hours• of hearing and the expeditious manner in

which the witnesses gave their testimony, the Board asked every witness if she or he
had any more to add in order to make certain that no witness felt compelled to shorten

her or his evidence in the light of the urgency and importance of the matter.  All•

witnesses without exception stated that they had stated everything •that they wanted to
state. During the evening hearing there was a good deal of repetition but the Board

made sure that everyone who wanted to say something had an opportunity todo so in

spite of the lateness of the hour.
.J

At the end of opening statements, the parties requested the Board to make a site

visit. At the end of the hearing on Saturday, February 7, 2004, the Board made a site

Visit to get an experience of place. As the Board explained at the hearing, the decision

is based entirely upon the evidence that was presented at the hearing because a site

visit, no matter how thorough, is no substitute for the evidence by the parties who are

highly knowledgeable about the issues by virtue of their intimate association with them
over a period of years.

On the morning of the second day of the hearing, after substantial cross-

examination of the planner for•the applicant by the appellant, the Board asked the four
parties if they would like to explore the feasibility of coming to a mutually satisfactory



- 6 -                       PL030896

agreement on the dispute among themselves. With the consent of the parties, the
Board took a recess. The parties called the Board back within fifteen minutes and
stated that they could not agree even upon a framework for agreement (a matter to

which we shall return later) and that it was best to resume the hearing immediately. The
Board resumed the hearing promptly.

On the penultimate day of the hearing (February 6, 2004), the Board met with
only the four parties (the two legal counsel, the appellant, and Mr. Volterman) to learn
about the set of circumstances that had led to "the less than perfect" (in the words of the
Counsel with the City) scheduling of the hearing, the time allotted for the hearing, and
the repeated requests by the two legal counsel for a decision on or before February 15,

2004. The Board learned a good deal about the situation. The Board thanks the parties
for clarifying matters.

On the morning of February 10, 2004, the counsel for the City informed the
Board that the funding deadline of February 15, 2004 was no more in force and that the
Board could issue the decision at a time when it deemed appropriate.

During the hearing, the objectors presented the Board withsome letters in
opposition to the proposal. The document book by the Strathcona Community (Exhibit
11, Tabs 1 and 11) contains a number of documents filed by people objecting to the
proposal. Also, the joint document book (Exhibit 2 C) contains a large number of letters
by interested people. The Board has read all the documents, for and against. As stated

by the Board at the hearing, the Board gives much greater weight to the evidence, by the

witnesses who took the time out to appear at the hearing in person. Also, as the Board

clarified at the hearing, it is neither the number nor the sincerity with which an opinion is
held that matters as much as relevant and reliable evidence. What matters most to a

quasi-judicial body is the test set out by the great Russian Writer Boris Pasternak,
namely, "the irresistible power of the unarmed truth".

The following people gave evidence in opposition to the proposed amendments
during the long day/evening hearing: (1) Mr. Gary Porter, a land use planner whose
entire professional career is in Nova Scotia; (2) Mr. Douglas Dore, a real estate broker

and a resident of the neighbourhood; (3) Mr. Ron ThacSuk, the appellant Who owns a
property on Pearl Street North, across the street from the subject parcel and rents out
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the dwellings and lives approximately "one and a half miles from here to the west"; and
(4) Mr. Mark Volterman, who rents the top floor dwelling in the house that abuts the
Subject site at the northeast corner.

The following people gave evidence in support of the proposed amendments
during the long day/evening hearing; (1) Brother Richard MacPhee, the Executive
Director, Good Shepherd Centre; (2) Mr. Edward J. Fothergill, a land use planner
consultant; (3) Mr. Heinz O. Schweinbenz, a registered professional engineer who

specializes in transportation planning; (4) Mr. William J. E. Curran, an architect; (5) Mr. •
Stephen Robichaud, Manager, Growth Related Integrated Development Strategy with
the City and the principal author of the planning staff report (Exhibit 2B, Tab 32) that
formed one of the bases for the approval of the proposal by the City Council;• and (6) Ms
Lee Ann Coveyduck, a General Manager with theCity who is a professional land use

planner and the supervisor of Mr. Robichaud at the time of the staff report preparation.

The following people gave evidence in opposition to the proposed amendments

at the special evening hearing: (1) Mr. Don Fairfax, the Chairperson of theZion United
Church located across the street from the site on Pearl Street; (2) Mr. lan Warren, a

graphic artist by occupation and a resident •of the neighbourhood; (3) Ms Virginia
Cameron, who resides across the street from the site on Ray Street; (4) Mr. Mark Strutt,

an artist painter and a resident of the neighbourhood; (5) Mr. David Beland, on behalf of
the Hamilton Masonic Centre whose Grand Lodge and the Scottish Rite buildings are
located on the south side of King Street southeast of the subject site; (6) Mr. Lauchlan
Harrison, ExecutiveMember; Stinson Community Association; (7) Mr. James Daniels, a

resident of the neighbourhood; (8) Ms Ellaline Davies, a resident of the neighbourhood;
(9) Mr. David Ross, a resident of Stoney Creek, a municipality adjacent to-and east of

the city of Hamilton; (10) Ms Vieleta Hofer and (11) Gian Hofer, both reside across the
street from the site on Pearl Street; (12) Ms Christine Corsini, a resident of the
neighbourhood; (13)Ms• Cathy Gazzola, President, Durand Neighbourhood Association
Inc; (14) Mr. Doug Feaver, a resident of the neighbourhood; and (15) Reverend Ronald
Burridge, a resident of James street North in the heart of downtown Hamilton.

The following people gave evidence in support of the proposed amendments at

the special• evening hearing: (1) Ms Shelly McCarthy, a resident of the neighbourhood
who has worked in the social services field; (2) Ms Marion Emo, the Executive Director
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of Hamilton District Health Council; (3) Ms Katherine Kalinowski, the, Director of
Women's Services, Good Shepherd Centres; and (4) Ms Joanne santucci, the

Executive Director of Hamilton Food Share.                         •    •

Ms Nina Chappell, a heritage conservation consultant, calledby the appellant

made it clear that she had no position for or against the proposal.• She gave evidence
on the historic character of the built form in and around the subject site. Mr. Volterman,

a party opposed to the proposal, called Mr. William J. Nesbitt, the curator of the National

Historic Site at Dundurn Castle. Mr. Nesbitt gave evidence on the European military

history associated with the subject site and took no position on the proposal. Mr. David

J. Cuming, a planner with the City with experience in heritage matters, called by the

City, gave evidence on how an application is assessed on matters relating to heritage
value of a site.•  ....

In the analysis that follows, •the evidence adduced by the residents of the area is

important not only because of their proximity to the project, but also becauSe of their
intimate knowledge. • The prepared statements by several of the residents•were most
helpful in understanding their concerns. From time to time, individual witnesses may be

• cited, but the evidence by all residents, cited or not, has been given due weight. Where

citations are used from oral evidence, the Board has made a conscious effort to be

accurate as to the meaning, formalizing the syntax in the recognition that ratepayers are
not experienced witnesses. The evidence brought forward by the residents is tested

against the evidence given by the professional witnesses before making a finding.

At the end of the hearing, the Board asked the two legal counsel who appeared

in support of •the applications to provide a revised copy of the suggested Zoning By-law

Amendment incorporating the changes recommended by different witnesses. The

counsel have complied with the request.

The Immovable Meets The Irresistible

During his evidence-in-chief, the appellant, using several documents (Exhibit i 1,

Tab 1),• repeatedly stated that the neighbourhood group, Strathcona Community, was
always in favour of a compromise solution wherein the applicant• and the appellant

would arrive at a mutually satisfactory agreement on the dispute.  During cross-

examination, however, he stated categorically, "Our bottom line is no women's shelter
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under any circumstances on this site.'! The same sentiment is expressed in 'the written

submission by the appellant where he states, 'ÿVe strongly object ... not only as a site

for one and/or two women's shelters, but also for any other residential care facility,

retirement home, emergency shelter, corrections residence or correctional facility as

stated in the City By-law 01-142" (Exhibit 11, Tab 4, p. 1).

The appellant's position and interest converge on one thing, namely, the

prevention ofthe erection of the proposed Women's Emergency Shelter. The applicant,

on the other hand, was most interested in erecting the Emergency Shelter in the first
phase of the development of the site as soon as feasible. This was a textbook case of

the immovable meeting the irresistible.

The uncontradicted evidence was that in the "H" Zone land fronting onto King

Street the two proposed programs in one building is permitted as long as the size does
not exceed 50 beds and meets the 300 m radial separation distance requirement from

another residential care facility. Given this as of right provision in the Zoning By-law, it

is not clear to the Board why the appellant was so categorical in his opposition to the
Women's Emergency Shelter anywhere on the site. The matter of radial separation

distance will be analyzed later.

The Board notes that neither the parties opposed to the proposal nor the parties

in support of the proposal put forward a proposal that would place the Women's

Emergency Shelter for fifty (50) or sixty (60) beds on land fronting onto King Street
within the "H" Zone. The applicant gave a number of reasons why it had moved the

Shelter to the rear of the site. The appellant during his evidence or during argument

gave no reasons why he or his group would not accept the Shelter on King Street.

Under these circumstances, a compromise, however sincerely wished for by the

appellant, was simply not in the cards.

The Need for Women's Emergency Shelter

One of the unusual aspects of this hearing was the unanimity of opinion by all
witnesses who had an opinion on the matter of need that there was a great need for

facilities and services to address the problems faced by women.

}
J

....  " 1 {

, ..-   .
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Ms Shelly McCarthy, a resident of the neighbourhood who has worked in the
social services field, the Executive Director Of Hamilton District Health Council, the
Director ofW0men's Semices, Good Shepherd Centres, and the Executive Director of

Hamilton Food Share outlined in differing ways the urgent need for the two programs
proposed to be located in the Women's Emergency Shelter building. All four spoke
highly of the kind of professional Operation that Good Shepherd runs in the City and
elaborated on why the location of the building on site was ideally suited from several
points of view.

Most of the objectors, in fact, commenced their statements by commending Good

Shepherd for its work and emphasizing the undeniable need for the proposed two
programs to be housed in the Women's Emergency Shelter building. All the objectors
were unanimous in their opinion, however, that the proposed location of the building on

the subject parcel was wrong.   A couple of them. suggested locations where the

• building would be appropriate and asked the Board to recommend such locations. The
Board clarified that under the Planning Act the Board could only deal with the uses in
question at the proposed site and could not recommend location of such uses in other
possible locations.

Based upon an examination of the pertinent evidence the Board finds that need

for the proposed two programs to address the problems faced by women in the City is
urgent.

Park Use Expectation
•                                                                                               J

Using photographs and two video tapes (Exhibits 40 A and B), Mr. Volterman
expressed the opinion that since the demolition of the Loretto Academy building in 1990
the site had been continuously used by the people in the immediate vicinity and the
relevant neighbourhood as a park,•and therefore, the park use ought to continue. He

was especially concerned that the people who use the walkways on the site to travel

from Pearl Street North in the west to Ray Street North in the east would be denied• established rights acquired through long-term use. He was of the view that the vacant

site provided lung space for the City that ought not to be diminished.

The Board asked Mr, Volterman if the proposed walkways in the campus-like

development would act as reasonable substitutes for the existing informally etched
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wa[kways on the site. Hewas of the view that they would not. The Board also asked

him if there were easements on the site that permitted the existing informal walkways
and he replied that there were no such easements.

Using the table of parkland available in the area (Exhibit 2B, Tab 32, p. 22), the
land use planner with the City, Mr. Robichaud stated that tiÿe required parkland for the
Strathcona Neighbourliood was 6.78 ha. whereas there were 21.88 ha. of parkland in

the Neighbourhood, and therefore he was neither suggesting parkland use nor

recommending the acquisition of the subject site for parkland purposes. His analysis

was not contradicted.

The subject parcel of land is vacant at the present time, Currently, the parcel has
two zones. The southern third (Blocks "1" and i'2") fronting onto King is zoned "H" that

permits Community Shopping and Commercial, etc. with a building height of eight
storeys. Thenorthern two-thirds (BIocks "3", "4", "5", and "6")is zoned "D" (Urban

Protected Residential) that permits One and Two Family Dwellings, etc. with a building
height of three storeys.                                           :.

During crossÿxamination, the planner called by the appellant who gave evidence
in opposition to the proposal stated, "Expectations by area residents have to be based

upon current zoning. Some residents think that the site should be made into a park.
That is not a reasonable expectation."

The concept of reasonable expectation and the distinction between situations the

redress of which rightly belongs to the private sphere and those that can legitimately be
passed over to the public sphere have been dealt with by the Board in the past. They
are readily accessible and are in the public domain.

The Board accepts the opinion of the planner forthe appellant and finds that to
expect a parcel of land in the built up area "of a large city that is zoned for a variety of
uses to be maintained as a park constitutes an unreasonable expectation.

Planning Process

One of the sub-themes that pervaded the hearing was the contention by both the

appellant and Mr. Voltermap..tÿattÿe planning process that led up to the decision by the
i i"i ","i  .

J
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official Plan and the

The appellant cross-examined the planner with the City, who appeared as a

witness at the hearing and who had drafted the staff report (Exhibit 2B, Tab 32)that
went to the Council before the Council made its decision, on the errors in the report.

The planner readily admitted that the density should be 130 units per hectare instead of
21.5 units per hectare as shown on page 28 and explained howthe Conversion error
had come about because the density figure in imperial units was accurate. The planner

again admitted that the figure of 6 residents shownon page 30 should have been 0 for
the "D" District and explained how that error had come about.  Also, the planner

admitted that on page 31 the report should have said one residential care facility in the
moratorium area was being relocated to the site rather than two and explainedthe ease
with which such a mistake could arise out of the kind of map that he was working with.

It was the contention of the appellant that the above errors in the report might
have misled the Council to approve the applications., The planner repeatedly stated
that, notwithstanding the errors in the report, the Council was fully aware of exactly What

was before it.

Mr. Volterman was of the opinion that not all the people in the 120 m. radius from

the subject property were contacted by mail in sufficient time to enable them to plan
their evening to come to a public meetingl He was also of the view that the sign posted

on the site contained an error since the colour of the land use did not match the colour
.r

in the legend and might have misled people. His view on the error was confirmed by
the documents he brought forward (Exhibits 17 and 18). He stated that the sign on the
property was located in a less than perfect place and that the sign did not show the date

of the public meeting, thereby causing confusion in the minds of the people.

Using his prepared report (Exhibit 2A, first document, pp. 24 - 26), the planner
for the applicant detailed the steps taken tO secure public input as the applications
wended their way through the thickets of planning.

An examination of the relevant evidence on the planning process associated with

the two applications indicates the following.
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The planning report prepared• by Mr. Robichaud does contain some errors to

which the planner readily conceded and rectified them at the hearing. There is no

evidence, however, that the errors in the report led the City Council to make its decision
to approve the applications solely based upon inferences drawn from the errors. In fact,

the errors are of the kind that occurs routinely in a complex report and as long as the

witness admits to them in a professional manner and corrects them the Board does not

see any merit in placing much weight upon them.

The error in the sign is in a similar vein. As to the adequacy of notice received by

the people, the evidence by the planner called by the appellant is helpful.

During cross-examination by Mr. Volterman, the planner for the appeilantstated:

I am not familiar with the Planning Act in Ontario and I am reading it for the
first time as you are showing it to me. The colour coding in this photo (Exhibit•
17) does not give accurate information and public would be confused. If a
letter was delivered to me on Saturday, I check my mail late Monday aftemoon
and if the letter was a notice for a meeting on•Tuesday evening, I would have
really one day notice.  Notwithstanding this particular letter that you are
showing me, people appear to have had opportunities to give input on the
proposal.

It is important to the Board that there are no errors in Signs, reports, late delivery

of notices, and the like. The more important thing, however, is whether or not the
people affected by the proposal had adequate opportunities to participate in the
planning process and make their view known.

The evidence is clear on this matter. The applicant and the City have taken all

necessary steps to involve the public from the earliest stages of the applications. The

proposal itself has evolved with the contribution of the people affected. The large

number of letters for and against the proposal (Exhibit 2C, Tabs •42 and 43),
demonsfl'ate beyond any doubt that interested people had adequate opportunities to

participate in the process.

Based upon an examination of the pertinent evidence, the Board finds that the
planning process associated with the proposal in spite of some limitations is not flawed.
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Compatibility

One of the two principal issues is whether or not the proposal is compatible with
existing development - both built and natural. Compatibility in this instance, as the
objectors pointed out, has many aspects and the relevant ones need to be examined
individually.

Heritage Value Preservation

A number of witnesses opposed to the proposal were of the view that the

proposal would irreparably damage the heritage Value of both the invisible and the
visible past and, therefore, the proposal was notcompatible with existing development

built and naturalÿ The heritage value of the invisible past and the visible past as
represented in the present need to be disentangled for ana!ytical purposes.

The Board asked if he had some documentary evidence by way of studies done

by other qualified people to substantiate his observations.  He was forthright and
professional •in stating that he simply did not have the financial resources to commission

such studies and expressed the view that someone qualified would be able to verify his

observations in a more systematic fashion. The Board is persuaded that Mr. Volterman

was making the observations rooted in his knowledge as an amateur historian and has
no reason to doubt his sincerity.

During his comprehensive and lengthy evidence-in-chief, Mr. Volterman
described in detail the association of the site with four different past uses.• He outlined

the manner in which aboriginal people might have•used the site. He described how the
Europeanmilitary forces might have used the site. He set forth how Mr. James Mills

and his family might have been associated with the site. He spent some time describing

the nature of use by the Loretto Academy prior to the demolition of all buildings around
1990. His observations on past associationswere not contradicted by anyone.

using prepared notes (Exhibit 30), the heritage planner with the City outlined how
the proposal was reviewed from a heritage point-of-view. He stated that heritage impact

assessment was not warranted as there were no above ground buildings or structures

• on the site to assess for their value. He then went on to describe in some detail the four

• stages of the archaeological resource management work that is being undertaken on

!•
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site. He concluded his evidence by stating that the holding provision recommended in
the proposed Zoning By-law Amendment would address the  preservation of

archaeological heritage, if any, based upon the study underway.

• The appellant cross-examined him on the minutes (Exhibit 11, Tab 1, pp. 1 & 2)
of a public meeting held on January 14, 2003 and asked him to clarify why the minutes
show him saying, "An 8 Storey building would be out of keeping" with 19ÿ century
buildings in the area". Mr. Cuming stated that he did notprepare the minutes, and this

was the first time he was seeing the minutes thereby denying the opportunity for him to'

correct the minutes. The Board notes that the same minutes also show him saying,

"[current] Zoning is an important point."

On the basis of the evidence by the qualified and experienced heritage planner,
the Board is satisfied that the subject site is neither an Environmentally Sensitive Area

nor a candidate for heritage impact assessment. The Board is also of the view that the
• archaeological study underway will adequately address the heritage value of any below

ground features. The quality of work in Stage •1 Archaeological Report (Exhibit 2C, Tab
43) is a harbinger of the remaining stages to come.                          ••

One of the unusual aspects of the objection based upon loss of heritage value of

the past was the complete absence of any recognition of the value on the site at

present. One of the merits of the proposal is that a sound archaeological• study is
underway as part of the process and efforts are being made to identify and preserve

artefacts worthy of preservation. Mr. Volterman made a singular contribution to the

hearing by bringing forward knowledge of past association of the site with aboriginal
people, European military forces, and Mr. James Mills. The knowledge about the

previous building associated with the L0retto Academy, although well known was

brought into sharper focus by the efforts of Mr. Volterman.

The applicant has voluntarily given an undertaking to ensure that the association

of thesite with the four past uses be demonstrably acknowledged in a proper setting on
the site. The Board•is persuaded that a responsible organization such as the Good

Shepherd will adequately highlight the past heritage value of the site in an appropriate
manner. The proposed development has in fact made possible recognition of the past.

The Board invites the p.eople concerned about the loss of past heritage value to
;'i,           '  .:ÿÿ ':i  •

J,                     }                        ,

I
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contemplate what would have occurred if the applicant had proceeded with the as• of
right developmental rights and secured a building permit.                     .:

The remaining• question is whether or not the proposal has any significant

adverse impacts upon the heritage value of the past as represented in the Present

buildings surroundingthe subject site. The focus below is on the impact on heritage
value and not upon the built form of existing development, a matter that will be analysed

later.

The•heritage conservation consultant called by the appellant, Ms Chappell,
commenced her testimony by stating that sine was not involved in the project before the
Board and that she had "no comments for or against the project." Using a report

prepared by her (Exhibit 11, Tab 2) on the heritagecharacter of an area called Ray-
Pearl North District that includes the subject site, she described the history, the .built

form, and the open space characteristics of the area. She concluded her evidence-in-

chief with three recommendations.  First, "the late Victorian and early 20th centUry

architectural heritage ... is coherent, authentic and historic in character;, it is an

irreplaceable resource and worthy of a systematic heritage assessment." Second, "...

new development proposals be designed in a•manner that is Sensitive to, and.

supportive of, both the district's heritage values and its existing low-rise, human-scaled,
residential character." Third, "... the blanket "H" zoning• now in place for the King West

corridor [that permits 8-storey buildings] be re-examined."

During cross-examination by Mr. Volterman, she stated, "The eigh,t-storey

building on George Street [one block south of the subject site] does not fit the style of
buildings in the district I studied.'i During cross-examination by the counsel.for the

applicant, she stated, "The "H" zone on King West must be revisited because there is so

much vacant land downtown. I understand that that is a separate matter. I agree with

you that it is better to place high-density development on the main arteryl This proposal
is on a vacant site and there is no demolition of any existing stock and that is a good

thing here."

The architect for the applicant, Mr. Curran, during •his extensive evidence on the

built form of the proposal and the existing built form in the immediate vicinity explained
how the design features are sensitive to the heritage character of the relevant

iii i•
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neighbourhood. His description of the treatment of facades of the four buildings was
especially instructive. Pointing to the photographs of dwellings that abut the site on
Napier Street (Exhibit 25, p. 25, Nos. 49 & 50), he commented on how even the old

buildings were adapting to the present "tastes" and that no built form, however old and

Venerated, remained the same unless there was a wilful commitment to Preserving it.

He did not see any compelling reasons to mirror the existing buildings in the new
buildings, regardless of their form or scale.

proposed campus-like development on a vacant siteAn eXamination of the

surrounded by older buildings indicates the following. The development proposed does
not result in the removal of any existing buildings or s{ructures.  The sketch

design/rendering of proposed four buildings (Exhibit 9) that attempt to mimic buildings
across the street and adjacent to them show a high degree of sensitivity to the kind of
exterior walls of existing residential dwellings that surround the site.  The trees

preserved in conjunction with the new trees added and the vegetative buffers all around

the site set the proposed development apart. The proposed four buildingswill be
different of course;  It is difficult to see, however, how the proposal will have any"

significant adverse impact upon the heritage character of existing built form Surrounding

the site. In assessing impacts the Board has to be conscious that there is absolutely no

assurance whatsoever that a developer wanting to exercise her or his right assured by
the current By-law will be any more sensitive to the heritage character of the relevant

neighbourhood.

,                                      .i

The past is not an immutable scripture.  It is a continuing dialoguewith the

p[esent in order to make sense out of it for the present. If the dialogue is stunted by a

collage of myths, legends, and inflexible meanings, there is no hope ever of

accommodating the past to the present and laying the foundations for the future.

Based upon an analysis of the pertinent evidence, the Board finds that the

proposal does not cause an unacceptable adverse impact upon the heritage character

of past and present development.

Built Form

Using a summary statement, excerpts from the Zoning By-law, and the design

principles used by the architect to create the built form for the campus setting on the site
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(Exhibit 11,  Tab 5), the appellant stated that the proposal  represented
"overdensifiCation." It was his opinion that the proposed 156 apartments together with

the 60 bed Emergency Women's Shelter amounted to a great increase Over what is

permitted under the current zoning. The appellant was of the view that the proposed

eight-storey buildings on King, the bulk of the three-storey Emergency Women's Shelter

on Pearl, and the bulk of the three-storey apartment building on Ray did not fit into a
neighbourhood characterized by one and a half to two and a half storey houses. His

main point was that the proposed bulk, height, and configuration of buildings "will stick
out like a sore thumb.., and are definitely out of character With the neighbourhood."ÿ

Mr. Daniels, a resident in the vicinityat 55 Pearl, was of the opinion that "the

Good Shepherd proposal is too large and too ambitious to be assimilated into our
community and will undermine the quality of life" (Exhibit 20). Ms Camer0n, a resident
in the vicinity at 28 Ray, was of the opinion that "the project height and design are not in
keeping with the existing streetscape. The neighbourhood is a charming mixture of

Victorian and pre-Confederation styles" (Exhibit ÿt6). i Mr. Warren, a resident in the

Strathcona neighbourhood, was of the view that "the shelter is a worthy undertaking,

however, as it stands this is a case of over-development and not deve!opment." (Exhibit
15). Mr. Fairfax of the Zion United Church stated, "... this proposed location is not

suitable for the size of the proposed development." (Exhibit 13).

The professional planner from Nova Scotia called by the appellant, Mr. Porter,

stated his opinions on three matters, namely, compatibility of the proposal with existing
development, the reduction in separation distance proposed between residential care

facilities, and the notice given to residents of the area as to public meetings on the
proposed changes to the Official Plan and the Zoning by-law. His three-part evidence

will be examined under appropriate issues.                   •

Relying upon Sections A.2.6.5, A.2.1.1, A.2.1.13, A.2.1.14, and C.7.2 of the

Official Plan of the City, Mr. Porter stated that the proposal did not fit well into the
existing character of the built form. It was his opinion that the buildings in the vicinity to
the west, north, and east of the site were all old residential dwellings that were two to

three storeys in height and as such "the proposal will look different notwithstanding
some architectural features that try to integrate the proposed buildings with the existing

buildings."
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The planner for the appellant was cross-examined at length by the counsel for

Good Shepherd. In the light of the fact that the witness was giving evidence for the first
time at a quasi-judicial body, the Board read back some of his opinions tohim to ensure
that it had taken down the notes accurately. The planner was forthright and
professional and themain points made by him are reproduced under the appropriate
issues. The following was his evidence on compatibiiity.

I reviewed the Provincial Policy Statement and the Regional Official'Plan only
as they are in the Staff Report (Exhibit 2B, Tab 32). I had a copy of the City
Official Plan but did not read it carefully from cover to cover. I agree with you
that you have to look at all relevant policies and planning is a balancing act. It
is fair to saY that my focus was on the Staff Report.

It is important to look at more than immediate vicinity and neighbourhood in
coming to a conclusion on compatibility. You have to look at the core [of ÿthe
city] and the functions of the larger community. What I am suggesting is that I
would be putting different weight on the policies that I relied upon relating to
compatibility because compatibility is very important. You cannot plunk a
twenty storeys [high] apartment building next to a bungalow. If you do it, do it
sensitively. Acknowledge that the "H" Zone on King Street permits eight
storeys high buildings. I do agree that some thought has gone into making the
proposal fit the vicinity here. As per policy A.2.1.14, the proposal creates
higher density on King and lower density in the rear and the effort is good.
Also, saving trees in the middle of the site is good.

The architect and the planners who appeared in support of the proposal

disagreed fundamentally with the above people in opposition.

Using a number of exhibits, the architect for the applicant during  his

comprehensive and detailed evidence explained how the site plan and the built form

made the proposal compatible with existing development. First, using the site plan
(Exhibit 7), he described how the• four buildings formed an integrated campus-like whole

and how the pedestrian and vehicular circulation functioned both within the site and
between the site and the immediate vicinity.  Second, using approximately 85.

photographs (Exhibit 25), he described the existing built form surrounding the vicinity
and pointing to "worker housing" buildings individuallyexplained why the buildings were
not architecturally significant. Third, using a massing study, an aerial rendering, and a
street level rendering (Exhibits 8, 9, and 10), the architect outlined the intricate design'

details of the proposed four buildings. Fourth, using a document prepared by him
(Exhibit 2B, Tab 12), in conjunction with the previous five Exhibits, he elaborated on
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how the proposa! is a response to the concerns expressed by the ne!ghbours, how the

design principles were derived from such concerns, and the fine details of design

improvements incorporated as a result of the interaction between• the concerns ofthe

neighbours and the design principles. Fifth, using a set of calculations and sketches

(Exhibits 26 A and B), he stated how the proposal was a significantly less intensive
develoPment than what might be developed as of right under the existing By-law
provisions; Sixth, using a set of large scale shadow diagrams (Exhibits 27 A through
D), he described the potential impact of shadows within and in the immediate vicinity of
the site and stated that the shadows cast by the proposed buildings would• be either the

same as or less than the development if the site was developed under the •existing By-

law requirements:  Seventh, he briefly addressed the concerns expressed by the
witnesses at the hearing and stated how they have been dealt With in the proposal

before the Board. He concluded his evidence-in-chief by explaining how the proposal

was compatible with the existing built form.

The architect was cross-examined rigorously and at !ength by both the appellant

and Mr. Volterman. His opinions were not shaken.

Using the staff report prepared bY him (Exhibit 2B, Tab 32), the planner with the.
City, Mr. Robichaud, explained in detail how the proposal was compatible with existing.
built form. He expressed a preference for a maximum of four-storey height for the two

buildings fronting onto King, a matter that will be analysed shortly: In all other regards,
he was of the opinion that the proposal fitted in well with existing development.

Using a summary document titled "Planning Report" prepared by him (Ext'iibit 2A,

first document) inconjunction with a number of other documents, maps, and

photographs, the planner for the applicant explained in detail how the proposal was

compatible with existing built form.

The two planners were cross-examined rigorously and at length by both the

appellant and Mr. Volterman. Their opinions were not shaken.

An analysis of the evidence on the built form indicates the following.

:)                                      it

The existing built form in the immediate vicinity of the subject site is as follows.
The uncontradicted evidence by the appellant and several other objectors is that the

""    .j     ,- I
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buildings on King are one to three-storeys high whereas the buildings on Pearl and Ray
are one and a half to two and a half storeys high. An examination of the photographs

submitted by various witnesses indicates that the buildings are modest and old, situated

•                      •  Ston lots in the range of 9 to 12 m with many of the lots mls ing on-site parking. Also

several witnesses were forthright in stating that the residential buildings provided
housing for middle-income households, an opinion confirmed by Mr. Dore, a resident of

the area and a real estate broker. The opinion of the architect that the buildings were

not architecturally significant was not contradicted.   MS Chappel, however, saw
heritage value in them "worthy of a systematic heritage assessment." To datel no

systematic heritage assessment has been undertaken. All witnesses agreed that the
immediate vicinity and the relevant neighbourhood had an established character.

The question, therefore, is how is the existing built form affected by the proposal?

As pointed out at the very beginning of the decision, the site is bound on three

sides (west, south, and east) by streets and on the north by existing houses whose rear
yards and side yards abut the site. In the words of the planner for the applicantl "it is a
self-contained site that lends itself to a campus-like development."

The salient built form features of the proposal as stated in the design •principles

and reflected in the actual design of the proposal are helpful in assessing the impact of

the proposed built form upon the existing built form.

The uncontradicted evidence by the architect and the planner for the applicant is

that the proposal is a significantly less intense form of development than what'could be

developed as of right. The planner with the City stated that the overall residential
density is approximately 130 units per hectare (53 units per acre), a density consistent
with medium density apartment designation. It was his opinion that in the light of the
site fronting onto an arterial road with two of the mixed-use buildings being located on

the arterial, the density was appropriate for the site. In examining "overdensification," to

employ the •terminology of the appellant, it is not sufficient to look at Only the residential
density. It is both necessary and sufficient to look at the intensity of development of all
uses on the site as the planners and the architect did in arriving at their conclusion

about the density of development.
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The two .three-storey high-buildings, namely, the Women's Emergency Shelter

fronting onto Pearl and the apartment building` fronting onto Ray will have approximately
the same height as the existing buildings •adjacent to and across the street from them.

The existing By-law permits eight-storey buildings fronting onto King Street within
the "H" District. Theproposed two eight-storey buildings will extend approximately i 0 m
north of the existing limit of the "H" District. None of the witnesses opposed to the
proposal acknowledged the existing right by stating in any form that they might either
consider or accept the two proposed eight-storey buildings as long as they did not go
beyond the limits of the "H" District. They just did not want any eight-storey buildings.

Even a witness who was: willing to compromise, Mr. Warren, stated, "A ceiling of •three
storeys and a reduction in the overall scope to fit within the character and concerns of

the immediate neighbourhood would be a sensible and fair c0mpromise"(Exhibit 15,
p.2).

The planner with the City also preferred a maximum height of four storeys for the
buildings on King because he was of the view that a four-storey height was more
compatible with existing height of adjacent buildings than eight-storey 'high buildings. In
taking this position, the planner failed to acknowledge the existing right to an eight-
storey building on King. Nor did the planner recommend thatthe eight-storey height be
limited to the land within the "H" District. During his evidence-in-chief, however, he

stated, "the two-storey wrap around podium on the two buildings on King has the effect

of reducing the overall height and therefore can reasonably co-exist with the

neighbourhood."                                               ..,

The Board is persuaded by the architect's explanation that the following design

features reflected in the proposal make the proposal fit well into the• existing built form.

The site is designed as a campus of buildings in a park like setting connected by
tree-lined walkways with gathering places, The plan also provides for a community

parkette around the largest central cluster of trees and encourages public access and

use via public walkways. The design employs projecting two-storey podiums of a larger

footprint on the eight-storey buildings to reduce the perceived visual mass •of the

buildings and to avoid having taller buildings come straight down to the ground. Also,
the eight-storey buildings employ a material/colour change at podium, use projecting
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piers/fins/balconies to break down the scale of the buildings and complement the fit with
existing adjacent buildings.

The site design minimizes surface parking and drivewaYs all the while utilizing
underground parking to maximize greenspace. The plan calls for a consideration of

gates in fences from abutting houses to the north. The configuration of buildings has

eight-storey buildings which front on King, that is, at the edge of the community with the
three-storey buildings in the rear acting as a transition in scale into the community,

thereby making the fit better. The proposal includes a seniors' wellness centre and

other program space as significant community amenities.

The building design reinforces residential character through architectural features
such as bays, porches, sloping roofs, trim, entrance Canopies, trellises andlor canopies

and/or sunshades. The design also incorporates building massing, materials, detailing,

elements, roof profiles, window size and pattern, porchesl etc. from the existing
neighbourhood to ensure a sympathetic fit with the community.       ••

The plan retains a maximum number of existing trees, designs around them, and

adds a significant number of new trees and landscaping that function as a vegetative

buffer between the existing buildings and the proposed buildings.

Based upon an analysis of the pertinent evidence, the Board finds that the

propasal does not cause an unacceptable adverse impact upon the existing built form.

,i

Traffic and Parking

Using a number of documents (Exhibit 11, Tab 6) including a summary statement

of six pages, three pages of elegant sketches showing streetscapes, a set of

photographs, and other documents in the public domain, the appellant expressed the

opinion that the increased traffic generated by the proposal and the proposed reduction •

in the parking standard for the proposal would have adverse impacts upon existing

development.

Mr. Fairfax, the Chair of the Official Board of the Zion United Church, in a

prepared Statement (Exhibit 13) said, "The major church congregations (Zion United,
Erskine Presbyterian, and Korean United) have been using the land in question [subject
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Site] for parking for ma.ny years and paying for snow removal, etc. If this parking facility

is no longer available to the churches and to the public, it willseriously impact on the
on-street parking and traffic problems inthe area."

Mr. Beland from the Hamilton Masonic Centre gave oral evidence at the hearing.

At the request of the Board he filed a written statement (Exhibit 31) iater duringthe
hearing. The Centre owns almost the entire block of land bounded by King Street West

in the north, Queen Street South in the east, George Street in the south, and Ray Street
South in the west. To state the self-evident, the complex of Buildings that forms the

Masonic Centre is within convenient walking distance of the subject site to the
southeast. He stated, ". the Masonic Centre, like the local churches, has utilised the

Loretto Academy property [subject site] for overflow parking for many years. I stated
that it was understood the lot could be developed and that parking may no longer be
available. After recounting the parking problems in the vicinity of the MasonicCentre,
he went on to recommencl that the proposal should be made to comply with the existing

parking standard without any reductions. He also recommended that there be surface

parking on site, that there should be no reduction in on-street parking to accommodate

the proposal, except for the purposes of driveways, and that the intensity of the

proposed development be reduced.

The transportation engineer called by the applicant and the traffic engineers with

the City disagreed fundamentally with the opinions expressed by the above three
witnesses. Using a traffic and transportation study done by him (Exhibit 2C, Tab 41)
and updated for the hearingi the traffic and parking specialist explained in considerable

detail the additional volume of traffic generated by the proposal and the impact of the
same on existing traffic conditions, and the rationale for reducing the parking standard

for the proposal. The traffic engineers with the City have examined the results of the

study by the transportation engineer for the applicant and find his conclusions to be
valid (Exhibit 2B, Tab 32, pp. 23 - 26).

The transportation engineer, Mr. Schweinbenz, was cross-examined rigorously

and at length by both the appellant and Mr. Volterman. His opinions were not shaken.

Also, no other duly qualified and experienced professional witness contradicted his

opinions.

i k
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An analysis of the pertinent evidence indicates the following.

Pearl Street and Ray Street abutting the site in the west and east respectively
have a paved width of approximately 7.0 m and 6.1 m respectively •where there are

driveways proposed into the site. The paved widths• are less• than the current standard

of 8.5 m. Both of these local streets contain on-street parking on one side of the street,•

and these parking stalls are occupied over a significant period of time in a day. The
traffic engineer pointed out that this existing situation does cause some oPerational•

problems both for regular vehicular traffic and for emergency vehicles under some•
extreme situations, He stated, however, that there were "no safety concerns anywhere

in the vicinity Of the site."

During cross-examination, the traffic engineer pointed out that the only

meaningful way to resolve this existing situation in the long-term is either by widening

the pavement width or by removing parking Stalls on both streets. He added, however,•
that neither of the possible options to improve traffic flow was realistic in the short-term

and that a more feasible option was to remove some stalls near the drivewayentrance

on Ray Street and provide dedicated parking• stalls for the stalls removed from Ray in

the surface parking lot between the Women's Emergency Shelter and the apartment
building at the northeast corner•of the site. The planner with •the City who is a General

Manager agreed with this suggestion and the proposed By-law was amended to reflect

this recommendation that emerged during the hearing.

On the matter of traffic generated by the proposal, the• traffic engineer was

categorical.   He ••stated, "Having examined trip generation with five Iÿotential

development options, I can say that in all cases the as of right development generates
significantly greater traffic than the proposal.•"

The Board is persuaded that if the concern is with the impact of traffic by
development on the site, the proposal offers a clear and better choice than any of the

possible scenarios of development under the existing Zoning By-law regime,

The proposal provides• fewer parking stalls than the By-law standards, and the

rationale for this reduction needs close examination,

f

i!,,

\
r
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The traffic engineer stated that he derived the parking, requirements for the
proposal based upon bo;{h the established practice in the profession and the actual field
Observations for parking in uses similar to the ones proposed for the site. He was of the

opinion that the current By-law requirements were too high, whereas• his computations

were based upon actual Vehicle ownership levels in buildings similar to the ones

proposed. He explained in some detail the details of the study he had undertaken and
the methodology he had used to arrive at his recommendation 0f 99 parking spaces
using, a 20 percent reduction permitted in the By-law from the 124 parking spaces he
had derived.

By applying the 20 percent reduction in the correct fashion as contemplated in
the By-law, the City recommends a total of 111 parking spaces•to be provided both
below and above surface.

The Board is persuaded that given the proposed uses a reduction in the parking
standard.to accommodate 111 parking . spaces. .is •appropriate for the site in these

particular circumstances.                                              "

The concerns raised bY the representatives of the Zion united Church and .t.he

Hamilton Masonic Centre with respectto parking in the relevant neighbourhood are
difficult to address through the proposal before the Board. The two institutions presently

rely upon the subject site to provide-overflow parking required by their respective
patrons. It is difficult to see how development on the site as per the present By-law or

through the proposed By-law Amendment can be confined to accommodate their needs.
The evidence by Brother Richard of the Good Shepherd Centre was that his

Centre would surely look at a request by the two institutions in a sympathetic•manner.

Based upon an analysis of the pertinent evidence, the Board finds that the

proposal does not cause an unacceptable adverse impact upon existing traffic and
parking conditions either on the site or in the vicinity of the site.

Natural Environment

Using a significant number of documents, photographs, and two .videotapes

(Exhibits 37, 38, and 40 A & B), Mr. Volterman made a lengthy presentation on the
reasons for his opposition.

.   .                       . • .j  / ,.  .

First, he was concerned about the potential adverse impact
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of the proposal on the natural environment in general and the existing mature trees in

Particular. Second, he was concerned about the loss of the historic heritage• value of

the site, a matter that has already been analysed earlier in detail. Third, at the request

of the Board, after repeated pleas, he stated the direct impact upon the property where

he lives - a matter that will be analysed below shortly.

The overwhelming majority of his opinions dealt with his genuine concern for the
environment and how it was imperative for society to take care of it lest it lose its place

in the environment. The Board assured him at the hearing and would like to do the

same now by stating that his pleas for the environment were deeply moving and the
Board is sensitive to all the points he made •about how humanity is part of the

environment and not apart from it. As stated at the hearing, notwithstanding the Board's
empathy with his sincerely held• views, the Board is confined by the matters before it

and cannot make a decision rooted solely in the larger worldview so eloquentlY

• .articulated by Mr. Volterman.

The counsel for the applicant cross-examined Mr. Volterman for approximately a

minute on the proposed setback between the house where he resides and the proposed

nearest building to that house, a matter that will be analysed shortly. Neither the
counsel for the City nor the counsel for the applicant cross-examined him on any other

aspect of his very lengthy evidence-in-chief. •••

Using some documents (Exhibit 1 l,•Tab 8), the appellant expressed the opinion

that the proposal •would cause some adverse impacts upon the existing natural
•                                            ;t

environment.  He was• especially concerned that the proposal would result in the
removal of "many trees" on the site that might result in the diminution of "hunting

ground" for Peregrine falcons, a protected species in Ontario.

During cross-examination by Mr. Volterman, Mr. Cuming, the •environmental

planner with the City stated, "During 1975-77, Region-wide Environmentally Sensitive

Areas were identified. The subject site was not recognized because it is severely

disturbed.  The site simply does not have the attributes to be recognized as an

Environmentally Sensitive Area."

The planner with the City stated during his evidence-in-chief that the site was not
designated as an Environmentally Sensitive Area by the then Regional Municipality of
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Hamilton-Wentworth and therefore the City did not refer the site to a voluntary body
called the Environmentally• Sensitive Area Evaluation Group for further evaluation. He

also briefly explained the tree preservation plan for the site.

An analysis of the relevant evidence indicates the following.

Most of the witnesses who objected to the proposal because of its potential
adverse impact upon the existing environment did not acknowledge either what could

be developed as of right or the potential adverse impact of such development. They
were concerned only with environmental impact of any development on site and

preferred to leave the site as it is, namely, vacant, to be used as a park. Mr. Volterman

was willing to "accept what I believe is right for the site, a single building in the middle
similar to the Loretto Academy building thatwas demolished." He showed what would

be acceptable to him (Exhibit 37; p. 69)  .....

An examination of the Tree Preservation Plan (Exhibit 29, dated 2004iJAi09) in
the context of reply evidence by the planner for the applicant clearly shows thatall trees

are within the property boundaries of the site. The uncontradicted evidence by the

planner was that approximately 75 percent of the existing mature trees would be saved

as part of the much-revised current site plan. The trees on King, Pearl, and Ray are to

be saved except where there is a driveway access to the site from Pearl and Ray. The

proposed parkette between the two buildings on King preserves the Cluster of mature
trees in the area while providing public access to an "environmentally and aesthetically

pleasing area." The proposed site plan also contemplates not only planting new trees to

replace lost trees but also to provide additional landscaped open spaces to enhance the

quality of the natural environment. This is an instance where the net gain in vegetation

is greater than the loss of existing vegetation.

The site plan showing•the final configuration of the four buildings displays a
degree of sensitivity to the preservation of trees with some heritage value that has to be

explicitly acknowledged. The proposed walkways from the three public streets that
bracket the site in conjunction with probable gates from existing houses abutting the
north boundary of the site ensure that the site shall continue to function as a pedestrian

corridor so valued by so many of the witnesses who gave evidence at the hearing.

'ÿ   ÿ   ; 4ÿ
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The Board is persuaded that the• environmental quality that results from the
proposal will Continue to attract the kind of wildlife that uses the space now. One of the
most unique aspects of the videotape evidence by Mr. Volterman was the comfort with

which an •eagle perched itself on the patio railing despite the presence of two people
within approximately 3 m. (10 ft.).

One of the collateral benefits of the proposal is that it leads to a deletion of
• several commercial uses currently permitted in the "H" District land fronting onto King

Street, thereby making the entire site more harmonious with the natural environment.
The following uses will be deleted: all industrial uses, industrial painting establishment,

lumber shop, other workshop, household appliance repair shop, corrections residence,

pawnbroker, auctioneer's premises, carpenter's shop, painter's shop, other wearing

apparel workshop, rental of bicycles or other goods, wares or merchandise, laundry dry

cleaning establishment, public parking lot, and district yard of a municipal corporation.
• The Board notes that all of these uses may or may not materialize on the site but the

opportunity to eliminate them altogether with other more environmentally friendly
residential and commercial uses is not an inconsequential• consideration to. be

disregarded.

The principal contention of some of the witnesses who appeared in opposition to

the proposal was that it was unlikely to be in harmony with the existing environment.
The Board views harmony in the manner indicated below after taking into account the

evidence of all the witnesses, both for and against. The Board is, in particular, sensitive

to the opinion of Mr. Volterman who has a genuine interest in the preservation and

enhancement of the natural environment.   The Board is chastened by the

consciousness of the main point made inan article submitted by-Mr. Volterman (Exhibit

37, p. 8) and invites all interested persons to reflect upon the message.

In the view of the Board harmony turns on the impact of the proposal on the

capacity of the natural environment to absorb the impact and establish a new

equilibrium without adversely impeding the integrated functioning of the ecosystem as a
whole. Harmony is the combination of different elements of nature so as to form a

consistent and orderly whole. It represents an agreeable aspect arising from the apt

arrangement of different elements where the parts are in accord with each other. As

such, harmony implies a dynamic interrelationship between elements and not a static
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r'elationship implied in the idea of balance. Built and natural environments (human

interaction with nature) are in constant interplay and hence in constant evolution,
• leading to ever newer harmonious equilibriums. Being in harmony, therefore, means

nothing more than being capable of merging with the natural environment in such a way
that the integrity of the whole is maintained. In the final analysis, the •proposal should

not adversely impair the capacity of the natural environment to function as a whole.

Based upon an analysis of the pertinent evidence, the Board finds that the

proposal does not cause an unacceptable adverse impact upon the natural

environment.

Direct•Impacts Upon the Adjacent Resident

Mr. Volterman, who rents the third-floor apartment in a house that abuts•the site

at its northeast corner, was of the opinion that the proposal had the following direct

impacts upon his enjoyment of his dwelling. He Stated that the proposed buildings
would Castshadows and deny him and his plants sunlight, obstruct his views,:subject
him to air pollution from the buildings, obstruct the present pedestrian paths on the site,

and cause him mental anguish. He was also of the opinion that the• setback of the
proposed building from the house where he lives ought to• be treated as a rear •yard

setback because King Street was the de facto front of the entire complex and therefore

the setback ought to be 7.5 m. instead of the proposed 2.7 m. His opinions bear a

closer look.

Using a set of shadow diagrams (Exhibit 27), the architect explained in dÿtail the
impact of shadow created by the proposal and the as of right development at several
times during the days of June 21st and December 21st. He concluded his substantive

evidence based upon a study of shadows by stating, "The proposed built form with two

smaller footprint mid-rise buildings offers a reduced shadow impact over•the current

allowable zoning envelope which allows one larger building" (Exhibit 2C, Tab 44, p. 1).

Mr. Volterman cross-examined him at length on the shadow impact upon his

apartment, his plants, and the immediate vicinity of the subject site. His opinions were

not shaken.  Also, no other duly qualified and experienced professional witness

contradicted his opinions.

• . .111
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Based upon an examination of the pertinent evidence, the Board finds that the
shadow impact upon the third-floor dwelling of Mr. Volterman and the immediate vicinity

would be either the same as or less than what it would be were the site developed as

per the Current Zoning By-law standards.

The height of the proposed building closest to the house where Mr. Volterman

lives is limited to 11 m. Mr. Volterman lives on thethird-level apartment. One of the

most revealing aspects of the photographs and the two videotapes submitted by him
(Exhibits 38 and 40 A and B) is that he would continue to enjoy the vistas of horizons sO
accurately depicted in the videotapes. In fact, the videotapes, upon close examination,
reveal that the views that would be obstructed by the proposedeight-storey building on

Street King West in a significant manner would be those looking south. The present

zoning permits eight-storey buildings on King and his views would be obstructed
whether or not the proposal before the Board is approved and if the• property owner

exercises her Or his right to develop as per the current By-law. To state the self-evident,

the views from his patio or windows looking southwould be different from what is there

now: Given the sophisticated presentation, the Board is also persuaded that he is fully

cognizant that there is no right to a view over the properties of others unless specifically

granted by planning and other instruments.

Based upon an examination of the pertinent evidence, the Board finds that the

proposal does not cause an unacceptable adverse impact upon the views •currently

enjoyed by Mr. Volterman.
.J

Whether or not to treat the setback from the house where Mr. Volterman lives to

the proposed nearest building as side yard or rear yard setback, an examination of the

evidence indicates the following. If it is treated as side yard, the setback is 2.7 rn.

whereas•if it is treated as rear yard, the setback it is 7.5 m. The proposal is to treat it as

side yard.  The planner with the City stated that since the entire site was being
developed as a campus with King Street constituting the frontage of the entire campus,

the property boundary abutting• the house where Mr. Volterman lives technically

becomes the rear property line. His opinionwas that the technical definitional nature of

the property boundary does not warrant the line being treated as the rear of the property

• with the setback being set at 7.5 rn. During reply evidence, the planner for the applicant

was cross-examined by Mr. Volterman on this/point. The planner for the applicant
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stated that if single detached dwellings were built as per current zoning facing Ray
Street North, the setback from the house where Mr. Volterman lives would be clearly, by

definition, a side yard with a 2.7 rn. setback. The planner went on to state that the

important point was not whether it was a side yard or a rear yard setback, but the
impact of such a setback on the adjacent property and that the impact• of the proposed

building would not besignificantly different from a single detached dwelling with a height
of either 14 m. or 11 m. nextto the Side of the existing house where Mr. Volterman lives.

Based upon an examination of the pertinent evidence, the Board finds that

treating the boundary of the subject property abutting the housewhere Mr. Volterman
• lives as "the rear property line" with a setback of 2.7 m. does not cause an unacceptable

adverse impact upon Mr. Volterman.

Based upon an analysis of all of the relevant evidence pertaining to the direct
impact of the proposal upon Mr. Volterman, the Board finds that the proposal does not

cause an unacceptable adverse impact upon the property where Mr. Volterman rents a

dwelling unit.

Socio-Cultural Identity

The appellant crystallized the issue of continuity•of socio-cultural identity of the
immediate vicinity and the relevant neighbourhood• (not the same as Strathcona

neighbourhood as defined by City) in an arresting fashion both during his evidence-in-

chief and during his argument. The written statements (Exhibit 11, Tab 4,•p•. 1,,and Tab

10) are most helpful in understanding and are reproduced below for convenience in the
order of their appearance:

÷.

..., this component of the project has generated fear and anxiety and in some
case anger beyond belief for the majority of the Strathcona neighbourhood
community members. These majority of our members are overwhelmingly
opposed to even the thought of having not only one but two women's shelters
being constructed on the subject property.

We would ask that some guarantees be given to the neighbourho0d, such as
hours of operation of the wellness centre, no drop-in centre as explained at the
open house, no soup kitchens, no needle or drug programs.

.....  ÿ. ,.•, "

Once the apartments are built for Market Rent as defined Under CMHC what
guarantees are there that •this cannot change to "low income rental housing"?

itl  :                  ÿ  /                                                                                         .,

' t•...:  ,

3 |',,
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Mr. Daniels, a resident on Pearl Street• North in the immediate vicinity, concluded

his prepared statement (Exhibit 20, p. 2) withthe observation, "residents are concerned

that our community will become a low cost ghetto and social service enclave."

• "    Mr. Harrison from the Stinson Community Association stated in his brief (Exhibit

19), "There are not enough volunteers to go around. The social service users are unfit

to put time, effort, and resources back into a neighbourhood, so the area suffers."

All of them dealt with the impact of the proposal on the experience of place.

Experience of place, as detailed by several Witnesses in their own differing ways,

is a bundle comprising three discrete elements. First is the physical environment, i.e.,

the reality of landscape, buildings, climate, and aesthetic quality.. Second is the

interaction of people with their physical environment, i,e., how the buildings and
landscape are used and how the culture of the residents has affected them. Third is the

symbolic meaning derived by people when they react to the physical environment and
its functions, i.e., how the interaction •reflects •their intentions and experiences or what

the place means to people who experience it.  Experience of place includes both

compatibility of land uses and continuity of socio-cultural identity related to common

activities or traditions and lifestyles.

The detailed analysis of evidence earlier with respect to the impact of the
proposal on existing environment -both built and natural, indicated that it does not

cause an unacceptable adverse impact. ol

Destabilisation of the experience of place will occur only if the proposal results in

removing attributes from the existing community that the residents currently enjoy.

The uncontradicted evidence by Brother Richard of the Good Shepherd Centre

was that they operate their facilities and services in a highly responsible and
professional manner and that they have done so for decades in the City without public

complaints about the manner in which they run their operations. Several of the people

opposed to the proposed Emergency Women's Shelter were gracious in stating that

they had nothing against the Good Shepherd Centre because the Centre did much
needed good works and that they were only opposing the Shelter in this location.
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Experience of place, like all other experiences, is not a static concept frozen in

time and place, but a dynamic concept that evolves over time and in place.  The

defining feature of experience of place is how growth (in the sense of quantitative

expansion Of the present structure) and development (in the sense of qualitative change

in the present structure) are accommodated to reflect both the desires of the present
and the hopes for the future.

Based upon an analysis of the pertinent evidence, the Board finds that the

proposed Emergency Women's Shelter does not cause an unacceptable adverse

impact upon the experience of place.

Finding on Compatibility

The guiding principle of development in an established neighbourhood can be

summarized as follows. A developer must take people's preferences, as expressed

through the existing experience of place, and must seek to cultivate in the new

development the qualities of character necessary to the integration of the new with the

established. The land use planning instruments, accordingly, make a genuine effort to

accommodate established consumer preference/s as interpreted and articulated by

existing residents, because it is these planning instruments that have facilitated the
emergence of the existing experience of place in the first instance. In other words, in an
existing neighbourhood the focus is upon both the "preservation" of the old and the

"creation" of the new experience of place. The developer begins by asking how a

proposal can be made capable of integration and seeks the aesthetic principles that
promote its meaningful coexistence.                                  "

The question, therefore, is whether the developer in this instance has a proposal

capable of integration and has indeed sought the aesthetic principles that promote its

meaningful coexistence.  The uncontradicted evidence by the three planners who

appeared in support of the applications was that the proposal was less intense than

what is permitted as of right. The architect explained in some detail (Exhibits 26 A and
B) what could be built as of right and how that would be much more intense. A close

examination of the comparative table (Exhibit 2B, Tab 11, pp. 12 & 13) verifies the
• opinions of the planners and the architect in this regard.
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The detailed analysis• of the proposal carried out earlier indicates that the
proposal is capable of integration because it relies upon aesthetic principles that
promote meaningful coexistence, in this instance, the proposal, in fact, fulfills a set of

criteria so as to constitute urban design that is good. The proposal intends to recognize

the historical heritage value of the site by Completing a comprehensive archaeological
study and acknowledging the same in an appropriate manner. The two-storey wrap

around podium and the parkette between the two buildings on King represent an effort
to achieve architectural distinction on the site. The campusqike design attempts to

create a sense of place notonly for the future residents of the four buildings but also for
the existing residents in the vicinity. The pedestrian walkways into the site from the
vicinity of the site culminating in a highly visible and accessible• parkette with mature
trees and related landscaPing are a genuine effort at creating a high quality public.

realm. The design principles that are executed in the •proposal in response, to•               .         .-  -  .  -

neighbourly concerns coupled with the amenitiesprovided in the wellness centre for the

neighbours make the proposal a neighbourly development, Finally, the building design
details incorporate elements drawn from the built form in the immediate vicinity and
makes the proposal a creative contextual response to the challenge of integrating with

the present.             •

In the view of the Board, as it has repeatedly stated in the past, compatibility
turns upon the impact of the proposal on the character of the environment, both built
and natural, with due regard for how that character is likely to evolve in the foreseeable

future. Being compatible with is not the same as being the same as. Being compatible

with is not even the same thing as being similar to. Being similar to meanS' having

resemblance to another thing; they are like one another, but not identical.•  Being

compatible with means being mutually tolerant and capable of coexisting together in
harmony in the same area. •in the final analysis, the proposal should not• cause an

unacceptable adverse impact upon eXisting built and natural environments.        .

Based upon an analysis• ofa_ll the pertinent evidence, the Board finds that the

proposal does not cause an unacceptable adverse impact upon the existing built and

natural environments.

n
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Avoiding Concentration through the Radial Separation Distance

The current Zoning By-law permits an emergency shelter of up to 50 beds in the
"H" district, i.e., land fronting on King Streetprovided it is not within 300 m from any

other type of residential care facility. The proposal is for an emergency shelter building

located north of the "H" district with 60 beds to encompass two programs, namely,

abused women and children, and homeless women and children. Also, there are two

residential care facilities within 300 m. from the proposed emergency shelter. The

Zoning By-law Amendment, therefore, is necessary to execute the PrOPosal.

The strongest objection to the proposal by the• appellant (and the Strathcona
Community group) was directed at the Amendment to the Zoning By-law that made a
site specific exemption to the 300 m radial distance separation between residential care

facilities. In the view of the objectors, the proposed Amendment violated both the letter
and the spirit of the By-law standard. The letter of the By-law was violated because by

amending a two-year-old standard, the integrity of the By-law was brought into question,•

The spirit or the intent of the By-law was violated because the separation distance was

meant to avoid the concentration of residential care facilities in• any one municipally
defined neighbourhood such as Strathcona. All the witnesses and those who submitted

documents in opposition were nearly unanimous in stating that the By-law standard

ought to be upheld because it applied to all parts of the City and no exceptions ought to
be made. Although the principal issue and therefore the major battle was fought on the
compatibility front, the intensity of battle Was fiercest on the separation distance front.

The two aspects of the opposition must be decoupled for analytical clarity.    ..,

Using a number of documents (Exhibit •11, Tab 4), some prepared by his group

and others assembled to make the case, the appellant outlined at length his reasons for

opposing the By-law Amendment. He was of the opinion that neither the avoidance of

concentration of residential care facilities nor the integrity of a two-year-old By-law was
being advanced by the proposed Amendment.

During his detailed evidence-in-chief, the appellant made the following points.

First, that the proposal represented two facilities within one building and not two

programs in one building and therefore contradicted the requirement of the By-law by

that very fact. Second, that 60 beds in the !'D" zone that permitted 6 beds meant an
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over conCentration. Third, that there were already three (3) other residential care

facilities within 300 m from the subject site and therefore there ought not to be another
such as the proposal.  Fourth, that the proposal replacing two existing facilities in
neighbourhoods of highest concentration amounted to creating another neighbourhood

of concentration. Fifth, that the neighbourhoods where a moratorium on similar facilities

is in place have a density of 5.2 beds per hectare, whereas the site will have a density

of 5.3 beds pei hectare. Sixth, that the proposed Amendment was the first test case of
the two-year-old By-law and, if approved, would set an unfavourable precedent.   ÿ •

The appellant's summary position on the matter of avoidance of concentration is

best captured by his written statement, cited below in part (Exhibit 1 1, Tab 4, p; 11), at
the head of a number of documents:

.. The By-law becomes useless as a means of meeting intent. Developers will
contend 120 metres is now the price of entry. More OMB Hearings with tax-
payers' money. SO this is not a case of 'not in my backyard'. We do not want
this type of thinking with approval to happen in 'anyone's backyard' in the new "
City of Hamilton. It is a recipe for disaster with respect to concentration control•
of these types of facilities covered by the By-law.

The land use planner from Nova Scotia who was called by the appellant was of

the opinion that the proposed reduction in separation distanCe between residential care
facilities from 300 m. to 120 m. was a mistake because the 300 m. standard was arrived

at only two years ago after much debate and discussion and that sufficient time had not

elapsed to derive lessons from experience to warrant consideration of change to the

standard. He stated:                                            .-'

I am reluctant to change a recent rule because it does not lend credibility to   •
planning. Once you breach the dam, you do not know where the dam will
break. Zoning standards provide protection for people like a contract because
people read more into it, although it is only a number to achieve the intent of
not concentrating residential care facilities in an area.

The planner for the applicant and the planner who authored the report to the City
Council and gave evidence at the hearing, on the other hand, fundamentally disagreed

with the people in opposition to the Amendment to the Zoning By-law. Both were of the
opinion that any By-law and the standards contained in it must be looked at on a case

by case basis regardless of how recently a by-law came into effect and that the intent

was at all times more important than a particular standard. The planners were of the
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view that the proposal did not amount to a •concentration of residential •care facilities

within the Strathcona neighbourhood.

An analysis of relevant evidence on this matter indicates the following.

About two years ago, after a detailed study and public input, the previous 180 m
was increased to 300 m radial separation distance between residential care facilities.

The primary intent of the separation distance standard is to avoid concentration of

facilities in any one of the neighbourhoods identified in the city. A careful reading of the
Discussion Paper No. 2 and the parent By-law (Exhibit 11, Tab 4) makes the intent very

clear.

It is •helpful to examine carefully the evidence by the appellant and the planner

called by him. During cross,examination, the planner Called by the appellant stated:

In my experience, we do not have many [zoning] by-laws that have not been
altered.• If a rule is flawed, give it some time and grant variances but• as a
principle do not grant variances as soon as the ink dries. Here, the distance
rule came about after a lot• of research and should not be bent lightly.

• Newness is a factor but you have to look at the application on its merits
because the 300 mÿ rule is applicable for the whole city and see• if the proposal
indeed• creates a problem. You have to look at the type of facilities and their
size.  Moving two• existing [residential care] facilities from neighbourhoods
where there is concentration of such facilities to a different neighbourhood is
good but in doing so you should not create a new problem.

The most arresting aspect of the evidence by the planner for the appellant is that

any proposal to amend a bylaw ought tobe looked at to examine the consequOnces of

such anamendment.

•     The appeUant's evidence is helpful in looking at the consequences of the

proposed Amendment. To demonstrate his point on over concentration of residential

care facilities in the Strathcona neighbourhood, the appellant had constructed a table

(Exhibit 11, Tab 4) showing the number of beds per hectare (density) in the
neighbourhoods of Durand and Stinson/St. Clair and compared them with the proposed

density of number of beds per hectare within a radius of 120 m from the subject site.

During cross-examination, it became clear that he had not done a comparable analysis

of density within the Strathcona neighbourhood including the proposed 60 beds facility
housing two programs. When he was asked to do the same, taking into account the two
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existing facilities and the proposed facility within the neighbourhood, it became clear
that the density in the Strathcona neighbourhood was indeed significantly less (0.452)
than the density in Durand (3.300) and Stinson/St. Clair (4.100). What is Clear is that
when the logic of the appellant is applied in a proper way, the proposed Women's

Emergency Shelter in the Strathcona neighbourhood does not lead to the kind of
concentration that he and other objectors fear.

Absence of concentration in the Strathcona ne!ghbourho0d is only one of the

reasons to consider amending the 300 m radial separation distance standard in this

instance.  The evidence by the two planners who appeared in support of the

applications, namely, Messrs Fothergill for the applicant and Robichaud for the City, is

helpful in understanding why consideration ought to be given foramending the By-law.

The planner with the City stated, 'q'he proposed redevelopment of the subject

lands provides for a comprehensive redevelopment proposal•in a campus-like setting

that will provide for a range of supportive services• within the wellness centre component

...in addition, the 2 other [residential care] facilities are not emergency shelters  a
reduction to the radial separation requirement can be supported" (Exhibit 2B, Tab 32, p.

31).

The planner for the applicant stated, "The other residential care facilities in the
area that are within 300 metres are retirement homes and nursing homes. They are

different uses and therefore there is no cumulative impact of adding the proposed use to•

the neighbourhood. The retirement home and nursing homes are low density, low

intensity uses and are separated and independent from the proposed use" (Exhibit 2A,

Planning Report, p. 36).

Both planners, during their 0ral evidence, pointed out that the 300 m.separation

distance between residential care facilities was less than a refined instrument

insensitive to the type and scale of facilities within the distance standard, requiring a

careful examination of the proposal, taking into account the particular situation. All

planners who appeared in support of the applications were in support of the reduction of
the 300 m. separation distance standard to 120 m in this particular instance. •

One of the collateral benefits of the proposal is that it relocates and consolidates

two existing facilities into one building while simultaneously removing the two existing
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facilities from neighbourhoods (Durand and Stinson) that have a large concentration of• residential• care facilities. "Martha House"• at 20 Emerald Street Southand "Mary's

House" at 50 East Avenue North are to be housed in the proposed Women's

Emergency Shelter building and will take up 38 of the 60 beds in tlie proposed new
Emergency Shelter.  All planning witnesses who appeared at the hearing were
unanimous in their Opinion that one of the clear intents of the current Zoning By-law is to

distribute residential care facilities throughout the City and reduce concentration in any

one neighb0urhood. That the proposal achieves this intent is not a minor matter,.

especially in the light of the stress placed by the objectors against concentration in any
neighbourhood.

The 300 m radial separation distance •standard •without comPlementary
mechanisms, such as sensitivity to type of facility and scale of facility• tO accompany it,

upon examination; turns out to be a blunt•instrument. Ease of comprehension and

• applicability cannot be the only criteria to determine the utility of a tool. Built form in an
urbansetting is a complex of interactions that lends character to a neighbourhood• as

Ms Chappel, the heritage conservation consultant called by the appellant, put it• so

eloquently. The rigid application of the 300 m standard is akin to using a cruise missile

to kill an annoying mosquito where a flexible fly swatter would do the job. While the
cruise missile needs no skill other than the ability to press a button, • the fly swatter

requires agility and dexterity. Two prominent landmarks in the immediate vicinity,
namely, the Zion United and Erskine Presbyterian church buildings are the product of
the•dextr0us application of architectural principles as Mr. Volterman, a resident in the

vicinity •never failed to point out in several different contexts. To observe that' the two

church buildings are not the product of the blunt application of some building standard is
to state the self-evident.

Based upon an analysis of the pertinent evidence, the Board finds that approving

the proposal with a reduction in the separation distance standard from 300 m. to 120 m,

given the circumstances in this particular instance, does not lead to a concentration of

residential care facilities in the Strathcona neighbourhood.

i  !      °,,•
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Integrity of the Zoning By-law

The main objection by the appellant and all the others opposed to the proposed
Zoning By-law Amendment was that since the 300 m separation distance requirement

had been enacted approximately two years ago after a good deal of studY and public
• input, it ought not to be varied in this instance. The Executive• Member of the Stinson

Community Association, Mr. Harrison, stated forcefully, "... Such owners will continue to

scoff at our by-laws, their neighbours and build where they want" (Exhibit 19). The

objectors were most concerned about the loss of integrity of By-laws that are amended

to suit particular circumstances. This stance by those opposed to the By-law
Amendment needs to be closely examined•.               •

A zoning by-law details some land use policies and programs in an Official plan
through a series of regulations including specific qualitative and quantitative standards.

In doing so, a zoning by-law attempts to elaborate upon an official plan in a reactive

regulatory fashion. At the heart of a zoning by-law is the idea of consistency in applying
regulations and standards to any physical development proposal that •attempts to

conserve, rehabilitate, redevelop, or newly develop a part of the community. A desire for

consistency and predictability does not mean a rigid adherence to a zon!ng by-taw

however well conceived and executed. Zoning by-laws, by iJefinition, are based upon a

set of circumstances at the time of their formulation and as a rule apply to a municipality
as a whole unless specified otherwise. As circumstances• change, •.established

regulations and standards need to be reassessed in light of new conditions and be

interpreted and implemented in an adaptive manner to suit particular circumstances.• In

considering amendments to a zoning by-law, lessons from experience, over time is an

important criterion. Equally important, however, is the relevance of a standard• that is

applicable to an entire municipality to a particular situation notwithstanding the recency
of birth of that standard.

It is in recognition of the contingent nature of expectation that the Planning Act

has provisions for amendments to official plans and zoning by-laws. All the affected

parties look upon land use planning instruments as binding• contracts but attach differing

weight to the finality of the terms of the contract depending upon whether they are

proponents or objectors. Usually the proponent for an amendment takes the flexible

view while the objector takes the less flexible view. The disputes become complicated
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because the affected partiesfocus on the terms ofthe contract, i.e., a paPticular wording

or a particular standard, while giving little weight to the intent and purpose of the
Wording or the standard. The question for an adjudicative body is: which is more
important, the standard or the intent?

The integrity of a zoning by-law depends upon the foundation upon which it rests
and the quality of such a foundation in turn is a function of what is intended by the
standard as to practical consequences not only in the immediate future but also in the

foreseeable future.  Legal realism is not merely a doctrine discussed in graduate
schools, but also the very stuff of Canadian jurisprudence.

In dealing with zoning by-law amendments; therefore, we have to strike a
balance between the need to maintain consistency and predictability and the need to be

sensitive to emerging conditions. While there is no clear answer in principle, as to where

the balance may lie, in practice, however, one can proceed on the basis of some

explicitly stated criteria rigorously applied.

In this case, the proposed Amendment (and the proposal), in fact, fulfils a set of
criteria so as to constitute planning that is good. The Amendment does not contravene

the intent and purpose of the applicable policies Of not only the Official Plan as a whole,
but also other relevant planning instruments. The Amendment is necessitated by a
change in conditions since the By-law was originally adopted and approved because the
orig!nal By-law upon examination has turned out to be a "crude" instrument insensitive

to the size and type of residential care facilities within the radial separation distance.

The proposal is compatible with the built environment (existing development). The
proposal is in harmony with the natural environment. The Amendment does not distort

the direction of spatial development for the entire municipality.  There is clearly a
demonstrated need for the proposed use in the proposed location. The Amendment is

required because of the special circumstances that are unique to the proposal under
consideration.

Whatis before the Board is a site specific amendment to the Zoning By-law. It is

difficult to see how a site specific amendment to one part of the parent By-Law can be

objected to solely on the basis of requirements in another part of the same By-Law

when the amendment hasthe effect of amend!ng the whole By-Law as it applies to the
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particular site. Doing so not only constitutes an exercise in circular reasoning, but also

has the practical effect of denying any site specific amendments to one part of the By-

Law that do not comply with the standards set out in another part of the BYLaw.

To state it baldly, you Cannot object to a change solely on the basis Of defending
the status quo but must use the foundations of the status quo to do so. If the foundation

is found to be inappropriate or inadequate in a particular situation, then a change must

be considered. The foundation of the status quo in land use planning matters is quite

often compatibility of land uses to ensure a minimal of conflict between land uses. The

zoning by-law standards are simply the means to achieve those ends andnot ends in

themselves.

In this case, to deny the erection of a Women's Emergency Shelter solely

because there are two other residential care facilities within 300 m is tantamount to

saying that the as of right intensity of development is more compatible with existing

development than the proposed less intense• development. There was no evidenceto

indicate that such is the case.

Based upon an analysis of pertinent evidence, the Board finds that amending the

Zoning By-law under the circumstances in this particular instance does not compromise

the integrity of the By-law.

Policy Framework

Using a large number of documents contained in the three volume joint

document book, a set of maps, diagrams, and photographs (Exhibits 2 A, B, & C; 3 A,
B, & C; 4 through 10), the land use planner for the applicant, explained inexhaustive

and at times exhausting detail how the proposal and the associated amendments to the

Official Plan and the Zoning By-law represented planning that was good.

First, he detailed• the elements of the proposal. Second, he stated how the

proposed Amendment to the Official Plan was in the nature of a housekeeping effort
undertaken out of an abundance of caution. Third, he detailed the elements of the

proposed Amendment to the Zoning By-law using a comparative chart (Exhibit 2B, Tab

11, pp. 12 & 13) to demonstrate that the proposed Amendment was indeed a down-

zoning given the as of right uses. He explained how the proposed Amendment was a
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"project specific" Zoning By-law specially tailored to reflect the proposed campus-like

development shown in the site plan (Exhibit 7) and how any s!gnificant changes to the
proposal would trigger a full-scale planning process, thus discouraging the applicant

from altering the proposal. Fourth, he set forth how the proposal met the intent of the
applicable sections of the Provincial Policy Statement. Fifth, he outlined how the

proposal and the two Amendments Conformed to the Regional Official Plan. Sixth, he
described how the proposal and the Zoning By-law Amendment conformed to the
Official Plan of the City of Hamilton taken as a whole.

The bulk of his evidence dealt with the following three highly contested issues -
matters that have been analyzed earlier. Seventh, he explained how the proposed

reduction in the separation distance from an existing residential care facility from 300 m

to 120 m was appropriate under the circumstances. Eighth, he outlined his opinions on
how the proposal was compatible with existing development. Ninth, he described in

great detail the Steps taken to adhere to both the spirit and the letter of the planning
process while acknowledging some what he termed "human errors".

Finally, the planner for the applicant went through the report submitted by the
planning staff of the City to the City Council and detailed why he was adopting the
position of the staff and recommending to the Board to approve the Official Plan
Amendment and dismiss the appeal against the Zoning By-law Amendment.

Using the report prepared by him (Exhibit 2B, Tab 32), Mr. Robichaud, the land
use planner with the City who currently holds the position of Manager, Growth Related

Integrated Development Strategy, outlined in detail why he supports the 15roposal
except for the height of eight storeys. The matter of height was analyzed as part of the

Compatibility sub-issues earlier. His main point was that the proposed Amendments
conformed to all the applicable planning instruments.

Ms Lee Ann Coveyduck, a General Manager with the City who is a professional

land use planner and the supervisor of Mr. Robichaud at the time of the preparation of

the staff report explained how the proposal and the proposed Amendments conform to

the policy framework that inform decisions at theCity. She stated that it was quite
common and indeed that she encourages people working under her supervision to take

independent professional positions as a means of securing the best advice and as such
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the difference between her and Mr. Robichaud as.to the proposed height Was a matter

of judgement. She made it clear that she was fully supporting the proposal before the
Board, including the eight-storey height of buildings fronting onto King Street.

The above three professional land use planners were cross-examined at length

by the appellant and Mr. Volterman. The opinions of the above three as they pertained

to the policy framework were not shaken. Also, no other duly qualified and experienced

professional witness contradicted their opinions on the policy framework.

Based upon an analysis of the pertinent evidence, the Board finds that the

proposed Amendments conform to the applicable policies of the Provincial Policy
Statement, the Regional Official Plan, and the Official Plan of the City of Hamilton as a
whole.

Sustainable Development

While presenting his views on planning proCess using several documents (Exhibit
11, Tab 1), the appellant repeatedly asked the Board to •consider sustainable

development as an organizing principle in considering the applications before it. Mr.
Ross of Stoney Creek stated, '1 want to see sustainable growth, not growth for the sake

of growth" (exhibit 21, p. 4). Mr. Daniels, a resident in the immediate vicinity on Pearl

Street North, was also very interested in sustainable development and went on to detail

what he meant by it (Exhibit 20).

A compelling question for the Board is the matter of the efficient use of'land or

sustainable development that enjoys the windfall of existing infrastructure that is
underutilized or unutilised. Infrastructure in an urban context includes but jS not limited

to sewer, water, roads, utilities, access to emergency services such as fire and

ambulance, community facilities such as parks, playgrounds, arenas, and rinks, and

close proximity to educational opportunities, cultural facilities such as theatres, social

assistance nets, public transit such as buses and the like. What is important is to

acknowledge that the spectrum of what is commonly referred to as infrastructure is the

result of substantial public expenditures. Sustainable development in an urban context

as it applies to physical development means the full utilization of available infrastructure
in order to maximize returns on public investments.

5'
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.The customary habit of treating public investments as somehow different from

private investments subject to different laws of resource constraints is to denigrate

public money. A public penny is the same as a private penny and a penny unused is

not a penny saved but a penny pilfered When itcomes to existing infrastructure.

Maximizing returns on public investments does not mean the diminution of other factors

in determining physical development. It simply means explicitly taking account of a
much-ignored factor• in land use decisions.  Existing underutilized and unutilised

infrastructure should be an integral part of the decision-making process.

In this instance, appropriate campus-like development on the site in a large city

ought to be explored subject to other constraints set by other competing objectives and

policies. If the proposeddevelopment does not cause unacceptable adverse impacts
and does not nullify competing interests but achieves a balance and serves the public

interest, then the need for and the desirability of proposed development ought to be
pursued with the Utmost vigour.                                  •

Part of the opposition to the proposal by residents of the area stems from a

sincere conviction that they experience a disproportionate share of disadvantages,

whereas the benefits are experienced by the public at large in the City of Hamilton. It is
the eternal dilemma of planning where the costs are local but the benefits •are global;

Although in principle there is no ideal way to resolve this dilemma, in practice, however,
there are several ways to deal with the dilemma. The most effective way to deal with

the dilemma is to mitigate if not eliminate the adverse impacts caused by a development

proposal that is in the larger public interest but• may have some adverse impacts in and

around the location where such a proposal is sited. In this instance, the applicant and
the City of Hamilton have laboured to tailor the proposal to fit the neighbourhood. Some

residents may disagree with the pedection of the fit, but they cannot question the talent,

time, and effort that have gone into the tailoring. As discussed earlier, the proposal

does not cause an unacceptable adverse impact. In the view of the Board, therefore,

the net benefits outweigh the costs.

The Greenspace Associates for the Loretto Academy in their document titled

Preliminary Overview contained in the. document book by the Strathcona Community

• (Exhibit 11, Tab 2) cite a definition of sustainable by Musco Martin that is helpful in
assessing the proposal. "The word sustainable ... A community must be supported



- 47 -                       PL030896

from below - by its inhabitants, present and future  ....  " The Board inviteslthe present

inhabitants to acknowledge a role for future inhabitants by giving them a chance to

support the Strathcona Community and make it even more sustainable than it already

is.

Disposition

Based upon an analysis of all of the evidence, the Board finds that the proposed

uses are appropriate for the site and that the associated Amendments to the Zoning By-

law and the Official Plan represent planning that is good.               •

Accordingly, the Board allows the appeal in part,

Amends the Official Plan as indicated at the hearing, and

Amends the Zoning By-law as shown in Attachment 1.  •

Expects the applicant to follow through on• the undertaking given at the hearing•

that the site shall be developed generally along the lines shown in the Master Site Plan

(Exhibit 7, p. 48).

Expects the applicant to follow through on the undertaking given at the hearing
that every reasonable effort shall be made to acknowledge the heritage Value of the site

in an appropriate manner including but not limited to the legacy of aboriginal peoples,

European military activity, James Mills, and the Loretto Academy.
,J

Expects the City and the applicant to agree upon a Site Plan that isgenerally in
accordance with the Master Site Plan (Exhibit 7, p. 48).

The Board so Orders.

"N, M. Katary"

N. M. KATARY
MEMBER

.'-4.
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